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Meetings the Executive Committee 


thirty-seventh meeting the Executive Committee the Fed- 
eral Communications Bar Association was held Tuesday, February 
were Messrs. Roberson, Bingham, Littlepage, trea- 
Caldwell, Patrick, Sherley and Van Orsdel. 
The following applications for membership were approved: 


Frank Dunbar, Pearley Feen, Frank Fletcher, John 
Hurley, Richard Jevons, John Murray, Louis Montfort, John 
Hubert Stephens, Ray Robinson, Joseph Tumulty, Jr. 


discussion was held concerning the failure some the mem- 
bers pay their annual dues and upon motion duly made and seconded 
several names were dropped from the rolls the Association for failure 
pay their dues. 

Mr. Roberson, the president the Association, reported that had 
received communication from the Committee Ethics and Grievances 
and the report the Committee was ordered filed with the presi- 
dent. The Executive Committee discussed the new Rules Practice 
and Procedure which have been adopted the Commission. 

The thirty-eighth meeting the Executive Committee the Fed- 
eral Communications Bar Association was held Wednesday, Febru- 
ary 15, 1939, the Metropolitan Club, Washington, C., 
Present were Messrs. Roberson, president; Hennessey, first vice-presi- 
dent; Segal, second Bingham, secretary; Caldwell. Pat- 
rick, Sherley and Van Orsdel. 

Mr. James Baldwin, National Press Building, Washington, C., 
was admitted membership the Association. 

The president read letter from Chairman MeNinch with refer- 
ence the Canons Ethics the Bar Association and the letter was 
ordered filed with the Secretary. 

was held concerning the reorganization the Federal 
Communications Commission proposed 1268. 


—P. R., Jr. 
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Letter from Chairman McNinch Concerning Canons 
Ethics Bar Association 


January 23, 1939 President Frank Roberson the Federal Com- 
munications Bar Association addressed letter Chairman 
the Federal Communications Commission concerning the Canons 
which had been adopted the Association and asking there was 
not some method which the Federal Communications Commission 
could express its sympathy general approval the Canons. Feb- 
ruary 13, 1939 Chairman MeNinch addressed reply President Rober- 
son which was publicly released the offices the Commission. 

President Roberson’s letter and Chairman reply are 
follows 


Honorable Frank McNinch, 
Chairman, Federal Communications Commission, 
Washington, 

Dear Chairman McNinch: 


April 26, 1937, Mr. Louis Caldwell President the Federal Com- 

munications Bar Association addressed letter Honorable Anning Prall, 
Chairman the Federal Communications Commission, which enclosed 
copy the Canons Ethics the Federal Communications Bar 
Copies the Canons Ethics and copy the letter Chairman 
Prall, were also transmitted the other members the Commission. 

Receipt the Canons Ethics was formally acknowledged the Chair- 
man the Commission letter dated April 28, 1937. The Canons were pub- 
lished the May, 1937 issue the Federal Communications Bar Journal. 
Unfortunately, extra copies that issue are not available, but there copy 
the Commission’s library. you have any difficulty locating the letter 
from Mr. Caldwell Mr. Prall April 26, 1937, printed full the 
May, 1937 issue the Bar Journal. 

When was elected President the Bar Association, had the feeling that 
there were some matters which might considered the Committee Ethics 
and Grievances. therefore, filled the vacancies appointing former Senator 
Hubert Stephens and Thomas Littlepage, Sr. The committee consists 
the following members: Eliot Lovett, Philip Loucks, Baxter Milne, 
Walter Bastian, Thomas Littlepage, Sr., and Hubert Stephens. 

the feeling our Executive Committee, well the Committee 
Ethics and Grievances, that our position would considerably strengthened 
the Federal Communications Commission would find some way expressing 
its sympathy with, general approval Canons. not know just what 
form this should take. Possibly resolution the Commission directing its 
chairman write letter which commendatory what the Bar Association 
trying do, and approving the Canons principle, and forth, might 
sure would very helpful certain situations now being 
considered. have discussed with Mr. Dempsey, the General Counsel the 
Commission, two three matters which the Committee Ethics and Griev- 
ances has been requested investigate and consider. 

you will examine the Canons Ethics, feel sure that you will agree 
the Communications Commission the Bar Association, either both, can 
something promote and encourage the practice before the Federal Communi- 
Commission along the lines laid down the Canons, would very 

thing. 


: 


you feel that the subject matter this letter, any other matter within 
the scope interest the Bar Association, can aided conference, shall 
only too glad meet you any time you may request. 


Sincerely yours, 


FRANK 
President. 
Frank Roberson, 
resident, 
Federal Communications Bar Association, 
National Press Building, 
Washington, 


Dear Judge Roberson: 


This will reply your letter January 23, 1939, which you ask 
behalf the Executive Committee and the Committee Ethics and Griev- 
ances the Federal Communications Bar Association, whether the Commission 
sympathy with, generally approves the Canons Ethics the Bar 
Association published the May, issue the Federal Communications 
Bar Journal. 

Commission desires promote and encourage the practice law before 
under the standards observed ethical lawyers throughout the profession; 
and our rules now specifically impose attorneys the duty conforming 
recognized standards professional conduct. 

this connection the Commission views with general approval the Canons 
adopted your Association. the same time will appreciated that the 
subject much one conscience make inappropriate the adoption 
approval rigid rules having the force law. may noticed that most 
courts have declined lay down fixed standards, other than through the 
precedents derived from their decisions. Accordingly, the Commission 
must reserve itself cases may arise the determination the principles 
ethics which shall applied. Judicial precedents, and our own, are guides 
such determination; and the precepts your Association has established also 
are entitled recognition and weight. 

The Commission sympathy with your objectives agreeing among 
your membership upon ethical code, and commends the Association and its 
Committee their effort assist insuring that the practice before shall 
conducted with all propriety. 


Cordially yours, 


Frank 


R., Jr. 
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Proposed Reorganization the Federal Communications 
Commission: The Wheeler-Lea Bill 


bill (S. 1268) abolish the present seven-man Federal Communi- 
Commission and create lieu thereof new three-man 
mission known the Federal Communications and Radio 
mission, with the chairman principal executive officer, was introduced 
the Senate February Chairman Wheeler the Senate Inter. 
state Commerce Committee. companion bill (H. 4224), similar 
all respects the Wheeler bill, was subsequently introduced the 
House February 16, Chairman Lea the House Interstate and 
Foreign Commerce Committee. 

The Wheeler bill, which authorizes complete reorganization the 
Commission’s administrative machinery and personnel, was drafted 
Senator Wheeler collaboration with Chairman MeNinch the Com- 
and the result President Roosevelt’s request that new legis- 
lation enacted order ‘‘to effectuate satisfactory reorganization 
the Commission’’ (See January, 1939, 8). 

prepared statement released the time the bill was introduced, 
Senator Wheeler stated that the bill ‘‘is intended correct looseness and 
uncertainty functioning and diffused responsibility.’’ Senator 
Wheeler cited the following reasons for reducing the size the 
mission 

observations over long period years convince that big 
commissions are mistake. Personal responsibility lost. Often 
know that matters are badly handled, but can’t tell where how 
mishandling starts, where put the blame. Commonly, too, big 
board lacks cohesion and morals. very likely aggregation 
individualists, each working too much his own way and his own 
ends, with too little common purpose serving the public interest. 

the Communications Commission such conditions have been 
aggravated because the Commission for years has been plagued 
tics—not simply party politics alone but the politics big business too. 
The best way eliminate politics center responsibility, carefully 
defined and appropriately limited, small group, where cannot 
dodged divided. That way think can get results. 

this new set-up responsibility would centered squarely upon 
the members the small Board and the staff functioning under its 

The only changes the existing law proposed the bill are changes 
the administrative machinery the Commission. ‘‘Any changes 
substantive provisions involving such questions the methods regu- 
lation, ownership broadcasting stations newspapers, the character 
radio programs, censorship, high power and superpower stations, and 
other policies, will proposed separate bill shall introduce 
Senator Wheeler stated. 
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salient feature the Wheeler bill the creation new Depart- 
ment Research and Information. The functions this department, 
Senator Wheeler said, ‘‘consist primarily research problems relat- 
ing telephone and telegraph, the analysis listener responses 
radio programs, and the handling and study the multitude listener 
complaints and 

Hearings the bill are expected held beginning 
before subcommittee five members with Chairman Wheeler charge. 
That the bill would meet difficulties became apparent when Senator 
White immediately announced his opposition thereto and began prepara- 
tions introduce legislation his own. 

The principal provision the Wheeler bill and the changes pro- 
posed therein are follows: 

Section defines the new terminology that used. The 
term ‘‘Commission’’ means the Federal Communications and Radio Com- 
mission the term means the Board the Commission and the 
term ‘‘Chairman’’ means the Chairman the Board. 

Section creates agency known the Federal Com- 
munications and Radio Commission which shall administered 
Board composed three members. The bill transfers the new agency 
all jurisdiction, powers, duties and functions the Federal Communi- 
cations Commission under the Communications Act 1934, amended. 
All the substantive provisions the Communications Act 1934 are 
continued effect and made applicable the new agency. 

Section the bill provides for the new three-man board, whose 
members are appointed the President with the advice and con- 
sent the Senate, and with the President designating chairman, who 
shall the principal executive officer the Commission. The terms 
the members first appointed are two, four and six years, 
thereafter the members the Board will hold office for staggered terms 
six years each. The salary each member the Board will 
$10,000, present. Not more than two members the Board shall 
the same political party. 

provision similar that now contained the Communications 
Act 1934 authorizes the Board assign refer any portion its 
work individual member the Board one more employees 
the Commission, except the functions making final decisions 
contested proceedings involving the taking testimony public hear- 
ings. purpose this provision,’’ stated Senator Wheeler, 
permit the Board delegate purely executive functions but not 
final decisions cases required handled quasi-judicial manner. 
The Board itself must make final decisions all contested cases involv- 
ing the weighing evidence adduced public hearings.’’ 

Section relates personnel and authorizes the appointment 
employees subject the Civil Service laws and the Classification Act 
with certain positions exempted. Exemptions—Without regard 
the civil-service laws the Classification Act 1923, amended 


ty 
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(1) the Board may appoint and prescribe the duties and fix the salaries 
administrative assistant for broadcasting, administrative 
sistant for communications carriers, administrative assistant for inter. 
national radio and communications, secretary the 
chief engineer and not more than three assistants, chief accountant and 
not more than three assistants, general counsel and not more than three 
assistants, director research and information and not more than two 
assistants, and, subject the Classification Act 1923, amended, 
such attorneys are necessary the execution the functions the 
Commission; (2) each Commissioner may appoint and prescribe the 
duties assistant and secretary. 

Section creates new Department Research and Information, 
which not specifically provided for the Communications Act 
The director research and information shall receive annual salary 
not exceed $8,000 and the two assistants the director research 
information shall receive annual salary not excess $6,000 
each. 

Section provides for Administrative Assistant for Broad- 
under the administrative supervision the Chairman, who shall 
responsible for the efficient and expeditious handling and presentation 
the Board all matters relating connected with broadcasting 
(except international broadcasting). The administrative assistant not 
authorized make final decisions any quasi-judicial matters. 
explained Senator Wheeler, ‘‘his duty primarily that execu- 
tive officer responsible the Board for the efficient and expeditious 
handling and presentation the Board certain important matters 
committed the Board’s jurisdiction.’’ 

Section provides for Administrative Assistant the Board 
matters relating Communications Carriers, and Section provides 
Administrative Assistant for International Radio and Communica- 
tions. 

Section transfers the present employees, records, properties and 
appropriations the Federal Communications Commission the new 
Commission. All officers and employees the Federal Communications 
Commission (except the members thereof, whose offices are hereby abol- 
ished) are transferred the new Commission, without change classi- 
fication compensation for period sixty days and may continued 
temporary status for not more than four months. They are given 
preference for appointment permanent status any position for 
which, the opinion the Board, they are qualified. 

With respect the appointment permanent status such 
employees, Senator Wheeler said, ‘‘I have doubt that most the 
present employees will retained. However, view unsatisfactory 
conditions the present Commission and the uncertainty how far 
the responsibility for them extends down the line, the new Board should 
free make such personnel changes the public interest might 


we 


Section provides that all orders, determinations, rules, regula- 
tions, permits, contracts, licenses, and privileges which have been issued, 
made, granted the Federal Communications Commission under any 
provision law, repealed amended this Act, and which are 
effect the time this Act takes effect, shall continue effect until 
modified, terminated, superseded, repealed the Commission 
operation law. 

Any proceeding, hearing, investigation commenced pending 
before the Federal Communications Commission the effective date 
this Act will continued the Commission the same manner 
though originally commenced the Commission. 

The provisions this Act will not affect suits commenced prior 
the effective date this Act and all such suits will continued, proceed- 
ings therein had, appeals therein taken, and judgments therein rendered 
the same manner and with the same effect this Act had not been 

assed. 
The proceedings enforce set aside orders the Commission 
and appeals from orders the Commission will the same manner 
and the same courts provided the Communications Act 1934, 
amended, for enforcing setting aside orders the Federal Com- 
munications Commission and for appeals from such orders. 

Section repeals Subdivisions (a), (d), (f), (h), (i), and 
(n) Section and Section the Communications Act 1934, 
amended. 

10. Section provides that the Act shall take effect soon the 
members the Board shall have taken office. 


Administrative Law Conference 


The Federal Communications Commission, its practice and pro- 
cedure, became the subject debate between Louis Caldwell and 
William Dempsey the concluding session two-day conference 
administrative law held the George Washington University Law 
February 1939 the United States Chamber Commerce 

Louis Caldwell, first general counsel for the Federal Radio Com- 
mission, the practice and procedure the Commission 
licensing agency. Since ‘‘there greater more perplexing ques- 
tion today than the extent which shall permit Government con- 
trol the communication between human said Mr. 
Caldwell, ‘‘we have right concerned whether the license 
system, and the procedure employed give effect, presents any threat 
what has been described the most valuable achievement modern 
civilization, liberty expression.’’ 


coupled with almost unfettered legislative and 
discretion, subject only the meager statutory standard public inter. 
est, with unwillingness lay down rules and standards, and with 
procedure which the burden the citizen and the 
judge combination its height, the license system general,’’ said 
Caldwell, ‘‘is, humble judgment, the greatest threat liberty 
and due process yet appear the 

Mr. Caldwell pointed out that the Commission endowed with 
power use both the legislative and judicial methods making law, 
but before discussing the procedure used the Commission pursuing 
these two methods, Caldwell also pointed out that mention must made 
third press releases and radio speeches 
individual members the Commission.’’ ‘‘I don’t like the term quasi- 
legislation,’’ said, ‘‘but must have the word here something 
for mean. When member the Commission declares nation- 
wide hook-up that doesn’t care for this that sort pro- 
gram, there instantaneous electric effect station licensees, even 
though some other member the same Commission may indicating 
publicly privately that that sort program all right with him. The 
say themselves: play safe and not put that 
sort program.’ far, the absence Supreme Court decisions, 
procedure has been devised meet the exigencies this method 
shall simply leave unexplored field adjective 
law.’’ 

Referring the use the ‘‘legislative Mr. Caldwell 
stated that ‘‘the trouble with federal administrative tribunals, and with 
the Federal Communications Commission particular, see it, 
not with the procedure but that does not employ the legislative method 
enough and relies too heavily the slow, cumbersome and uncertain 
judicial method arriving principles, standards rules, word, 
the interpretation the statutory standard ‘public interest, con- 
venience necessity.’’’ ‘‘The resulting uncertainty this unwilling- 
ness the part the Commission express principles the form 
regulations standards,’’ continued Caldwell, ‘‘has appalling effect 
procedure.’’ 

Emphasizing the fact Congress specifically forbade the Commission 
exercise the power censorship over radio communications 
interfere with the right free speech, Caldwell said: ‘‘The sponsors 
the original bill both House and Senate made clear during the de- 
bates that the proposed commission was not exercise the power cen- 
sorship over radio programs. Even were not for this prohibition, one 
would have expected the First Amendment the Constitution mean 
something radio, since broadcasting now the principal medium for 
speaking the public. But no—it seems that must protected 
against Mae West, and invaders from Mars, little profanity Pulit- 
zer prize play, too much foreign language, mediocre programs, whatever 
that means, too little education religion, onesided con- 
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troversial questions, the expression the personal opinions 
and host other kinds utterances that might warp our 

isn’t done regulation. the past the Commission has 
that has power this fashion: that would censor- 
ship. done the post facto judicial method action your 
application for renewai license. set for hearing the Com- 
mission for your past conduct and your violation interpretation 
the standard public interest, convenience necessity which you 
should have had enough sense foresee that the Commission might 
entertain. True, most these actions the Commission not result 
loss license. Sometimes the actions are rescinded before hearing. 
Sometimes the licensee has undergo expensive hearing pending 
which has only temporary license. any event, gets good 
searing which not likely forget. all the rest the 700 
the United States who read about the trade pub- 
and elsewhere. 

look substance and not form. This censorship and very 
effective censorship. keeps broadcasters from presenting any pro- 
gram over wide zone, far wider than any rule regulation 
would. They cannot take chance. The Commission has assumed power 
determine what are are not the public interest. 
any wonder that they pay heed the press releases and the radio 

Directing his attention the Commission’s use judicial pro- 
cedure, Caldwell stated that, ‘‘with the procedural situation is, 
there unusual danger from the prosecutor-judge combination.’’ 
illustrate this, Mr. Caldwell compared the past and present procedure 
the Commission, stating follows: 


“Until last fall the Commission had Examining Department, with chief 
examiner and corps trial examiners. The Department was directly respon- 
sible the Commission’s staff. Most hearings were held before these examiners 
and were attended representative the Law Department behalf the 
Commission. After the examiner prepared and submitted the Com- 
mission written report containing findings, conclusions and recommendation 
what the Commission’s action should be. Dissatisfied parties were given 
opportunity file exceptions and oral argument was had before the Commis- 
sion. This not the place argue whether not the personnel the Examin- 
ing Department was entirely satisfactory. was not, there are plenty ways 
remedy that. But the system was fundamentally all right, estimation. 
had the merit segregating the judicial function from its prose- 
cutor function much possible and narrowing the issues those really 
controversy, that the Commission was relieved burdensome detail. Its chief 
fault was that the Commission’s Law Department was not required to, and did 
not, participate the exceptions, the briefs and the oral argument, that you 
were often battling against thin air because lack knowledge what position 
might maintained against you. Instead, the Law Department filed confi- 
dential memorandum with the Commission. 

“Suddenly last fall, the system changed. The Examining Department was 
abolished those examiners who were retained the payroll were absorbed 
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the Law Department. The hearings are now held before member the Law 
Dpartment designated from case case the Commission, and are sometimes 
attended another member the Law Department and sometimes not. The 
lawyer-examiner, the face the regulations, has power prepare sub- 
mit report recommendation. His function limited forwarding the tran- 
script evidence the Commission. Within twenty days the parties must file 
with the Commission proposed findings and conclusions. The next step, again 
according the face the regulations, that the Commission renders, the 
name the Commission, proposed decision. this point dissatisfied parties 
may file exceptions and there oral argument before the Commission its pro- 

sed decision. Then comes the Commission’s review its own proposal the 
orm final decision. 

“What wrong with this picture? the first place, about complete 
amalgam prosecutor and judge can devised. the second place, the 
Commission does not really prepare the proposed decision. actually 
pared the lawyer-examiner most instances, after consultation with the Com- 
Engineering and Accounting Departments off the record, but may 
prepared any other member the Law Department. Thus anonymous 
examiner with prosecutor’s interest substituted for known examiner who 
free such interest. then goes particular Commissioner who supposed 
study and report his colleagues. Either submitted modified, 
then adopted the proposed decision. 

“What dilemma this creates! Either the entire Commission must accept 
the burden all the details the case, including study both the record 
and the findings filed the parties else all but one member must 
vote faith hunch. course, will nearly always the latter. rule, 
Commissions don’t read records proposed findings and only limited 
amount brief-reading. With their other duties, they simply time. 
opinion, for the same reason even the Commissioner assigned the case will 
not read the entire record the findings. few will, but 
only few. Still, they have sense voted the merits the case.” 


William Dempsey, recently appointed general counsel for the 
Commission, whose address followed Caldwell’s, labelled the latter’s ref- 
erence the prosecutor-judge relationship the Commission’s pro- 
cedure ‘‘picturesque rather than and set out meet the 
criticisms voiced Caldwell demonstrating the desirability and 
practical necessity the Commission’s new rules practice and 
procedure. 

The new rules procedure, said Dempsey, ‘‘differ from the old 
rules principally that attempt was made the Commission bring 
its rules much into line with the new rules civil procedure the 
Federal courts seemed 

After outlining the new procedure followed the Commission, 
Dempsey stated that ‘‘this procedure was, course, adopted after the 
decision the second Morgan and way thinking seems 
meet, literally well spirit, the principles laid down that case. 
procedure effect.in any Government agency comes closer appris- 
ing party hearing fully and exactly what the Supreme 
Court the the Government’ that these conten- 
tions may 
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dealing with the prosecutor-judge relationship objected 
Caldwell, Dempsey said 


“There attempt separate the prosecutor and judge function, as- 
suming that the attorney for the Commission should called prosecutor and 
the presiding officer the hearing judge—incidentally, nomenclature whose 
virtue lies rather its picturesqueness than its accuracy. The Communications 
Commission pays heed, may use the language Dean Landis, ‘the 
insistence upon the compartmentalization power along triadic 
other words, the Communications Commission, carrying out its statutory 
enforcing and executing the Communications Act, unlike Gaul, 
not Caesar might have put it, divided into three parts. sure that the 
advocates any such compartmentalization would gladly concede that were 
such division made the parts should coordinate, which again would mean 
that the members the Commission itself would have subdivided, for 
obviously the members the Commission could not decide delegate the 
legislative and executive functions subordinates, and retain the judicial 
functions itself, and still maintain the equality the three functions— 
equally they could not retain the executive the legislative functions, delegating 
the other two subordinates, and maintain all three functions coordinate 
basis. Just how the individual members the Commission, perhaps 
easier illustrate case where single administrator such the Secreta 
Agriculture has the problem, can keep separate and distinct within himself 
his legislative, his executive, and his function, preserving carefully the 
system checks and balances which the separation these functions was 

esigned achieve must confess don’t know. the problem presented 
capable solution the realm metaphysics, certainly incapable 
practical solution actual operation. 

“If compartmentalization functions through segregation employees 
necessary element the just and fair administration statutes creating 
administrative agencies, then some way must worked out for compartment- 
alizing and segregating the personalities the individual individuals who are 
given the duty administering the statutes. Our present-day science still lags 
little beyond our literature the problem separating dual personalities, 
but even assuming that our administrators could have the powers Dr. 
Jekyll, they would still have one step further than Mr. Hyde, and would 
also have solve the incidental problem being sure that the resulting trans- 
formations properly isolate the legislative, judicial and executive character- 
istics. the mystery the must solved before the problems 
administrative agencies can settled, have hesitation saying that 2,000 
years hence the problem will incapable solution has been during 
the last 2,000 years. the conviction that compartmentalization can only 
effective complete that leads say that segregation members 
the staff not answer the question. think must all realize that 
any constructive approach the problem administrative agencies necessarily 
entails recognition the fact that the agency governmental unit. can 
only function unit, and does only function unit. However clearly 
defined the segregation the staff may be, its functions, work and supervision 
all merge some point the agency. Segregate you will, you cannot prevent 
such merger the man group men charge.” 


Dempsey pointed out that ‘‘the Commission denies: 
the party appeals and sues the Commission’’ and ‘‘if any prejudicial 
error made the men presiding the hearing will spread upon 
the record and the courts, assuming that the Commission does not remedy 
the error, are fully equipped give appropriate 
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Following their principal speeches, both Caldwell and Dempsey were 
subjected questioning panel composed Ben Fisher, attorney, 
Charles Collier, professor law George Washington University, 
and Ewin Davis, member the Federal Trade Commission. 


Hearings With Reference Regional Networks 


Hearings relating regional networks were resumed February 21, 
1939 the committee conducting the investigation chain and net. 
work broadcasting and monopoly, pursuant Order No. 37. The net- 
works were examined the order which they were organized, 
far this order indicated appearances filed with the Commis- 
sion. The appearances did not indicate the time needed for each the 
networks, time schedule was possible. Indications were that some 
the smaller networks may not use great amount time. The net- 
work organizations which have been requested submit evidence, and 
the order which they were heard, follows: 


Don Lee System Texas State Network 
Yankee Network North Central Sys- 
Colonial Network tem 
King-Trendle Cor- Arrowhead Network 

poration Empire State Network 

(Michigan Network) Inter-City System 

Virginia System Oklahoma Network 
California Radio System Pennsylvania Network 
Wisconsin Radio Network Quaker Network 
Pacific Company Texas Quality Network 


—J. 


Great Lakes and Inland Water Survey Hearings 


Commissioner Thad Brown has announced that hearings will 
resumed the Great Lakes and Inland Water Survey being conducted 
the Commission March 1939, Cleveland, Ohio. Commissioner 
Brown estimated that the hearings would probably require two three 
weeks complete Cleveland. 

There may more hearings conducted Washington toward the 
end the summer order incorporate the records certain tests 
which will made the Great Lakes during the summer months. 

There may further hearings the Inland ‘Waterways either 
Washington New York April, but plans for these hearings have 
not yet been completed. 

The hearings are being held pursuant congressional authoriza- 
tion determine the radio requirements necessary desirable for the 
protection life and property the Great Lakes and Inland Water- 
ways the United States. Commissioner Brown has been designated 
the full Commission Commissioner charge the hearings and 
will preside the hearings Cleveland March. 


Forms Used Compliance with Section 15.11 
the Rules Practice and Procedure 


Forms used for the year 1938 compliance with Section 15.11 
the Federal Communications Commission’s Rules Practice and Pro- 
cedure, approved November 28, 1938, and made effective January 
1939, are now available. Due the delay the distribution the 
forms, the time limit for the filing the data for the year 1938 will 
extended March 15, 1939. 

The rule provides that each licensee standard broadcast station 
shall file with the Commission before March each year balance 
sheet showing the financial condition the licensee December 
the preceding year and income statement for the preceding calen- 
dar year. 

The forms provide general for the filing balance sheet 
December 31, 1938, and information earnings and other data for the 
year 1938. They provide also for the submission data personnel 
for the week beginning December 11, 1938, and information pro- 
gram service for the same week. 

The principal changes from the 1937 reports concern the earnings 
from the sale time. With respect earnings from sales networks, 
such earnings are shown ‘‘Sales national networks,’’ 
regional networks,’’ and ‘‘Sales other networks.’’ With respect 
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earnings from other sales time, the division will made among Sales 
national users,’’ ‘‘Sales regional users,’’ ‘‘Sales local users,’’ and 
other persons,’’ such sales time through lease others 
other bulk-sales arrangements. each case network sales, the name 
the network and the total number hours furnished the network 
will required. 

Last year the Commission made survey the economic and social 
aspects employment and programs broadcast stations, and the Com- 
mission interested getting the same information through question- 
naire this year. The new questionnaires will solicit balance sheets, in- 
come accounts, number employees special classifications and pro- 
grams special classifications. 

This rule solicits information which might essential the estab- 
lishment uniform system account for broadcast stations, which 
has been proposed the National Association action 
has been taken this matter, yet, although the Association 
the Commission cooperation the matter drafting handbook 


—J. 


Motions Docket 


the session the Motions Docket February 10, 1939, the fol- 
lowing rulings among others were made Commissioner Brown: 


the matter Bureau Education, Corenson, Owner and Manager, Docket 
No. 5396. 


petition accept respondent’s appearance, which had been filed 
late, was granted even though the hearing had already taken place. 
previous petition accept applicant’s appearance, which had been 
filed late, had been granted. 


the Matter Upper Michigan Broadcasting Co., Docket No. 5217. 


petition for order take depositions was granted, subject 
striking the following phrase from the order: any other 
person authorized administer oaths.’’ was contended Commis- 
sion Counsel that such phrase the order was contrary Sec. 12.71 
the Rules Practice and Procedure. 


the Matter Goodman and Weiland, tr/as Martinsville Broad- 
casting Co., Docket No. 5425. 


petition accept amendment application and retain origi- 
nal hearing date was granted. The amendment and petition accept 
were filed Feb. 1939, and the hearing date which was not disturbed 


was March 1939. The purpose the amendment was substitute 
William Barnes for Solomon Goodman one the applicant 
partners, and give supporting data for such change. 


the Matter The Gateway Broadcasting Company, Docket No. 4679. 


petition applicant that the order which Commissioner Brown 
issued Feb. 1939, canceling the hearing petitioner’s application 
for CP, Docket 4679, set aside, and that the order Commissioner 
Walker issued Jan. 1939, granting the petition the Gateway 
Co. for permission amend its application Docket 
4679, changing the transmitter site and retain Feb. 15, 1939, the 
hearing date, affirmed, was granted. The order Commissioner 
Walker specified that the Commission personnel would instructed 
handle the amendment such way that the hearing date Feb. 
15, 1989 would not disturbed. The order Commissioner Brown, 
issued Feb. 1930, was parte order. 


Decision Denying WLW Application 


the Matter Crosley Corporation, formerly The Radio Corporation 
(WLW) Docket No. 5012. Decided February 1939. 


The Crosley Corporation, licensee Station WLW, Cincinnati, Ohio, 
filed application for extension its special experimental authority 
operate the station the frequency 700 ke. with power 500 kw., 
unlimited time. The licensee also has standard license 
operate WLW 700 ke. with power kw., unlimited time, and 
experimental license operate during the hours midnight 
daily 700 ke. with power 100 kw. 500 kw. (call letters W8X0). 
Neither the standard license nor the experimental license 
involved this proceeding. 

The Commission designated the application for extension special 
experimental authority WLW for hearing for information assist 
determining whether the application should granted. The hearing 
was held before committee three Commissioners immediately fol- 
lowing hearing proposed rules which included the question whether 
not Rule 117 should amended permit higher power than kw. 
Pertinent evidence adduced the latter hearing was ref- 
erence into this record. The committee recommended that the applica- 
tion denied, and its recommendation was upheld the Commission. 

The Commission decided that although authorized Section 
803 (g) the Communications Act provide for the experimental use 
frequencies the public interest, the applicant failed show that 
extension this license necessary carry out the announced ob- 
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jectives further experimentation. The applicant proposed: first, fur- 
ther transmitter development; second, the making complete and 
intensive survey determine what constitutes service and the limiting 
effect the factors which govern such service; and third, construct 
and design antenna which will have the effect controlling sky wave 
factor service rather than interference factor. 

The first objective would not require 500 kw., unlimited time. The 
applicant’s station operates experimental license from 
midnight Special apparatus was built, 1932, for 500 kw. 
output and the applicant has shown such transmitter feasible and 
satisfactory for regular broadcast service. The Commission found that 
the hours operation are sufficient enable the applicant 
earry out its first objective. 

The contention extension authority carry out the second 
and third objectives was not sustained. The Commission found that day- 
time service and the limiting effects the factors which govern such 
service can adequately studied without 500 kw. power. Observations 
signal intensity for satisfactory daytime service could made 
measuring the signals other stations. The experimentations 
secondary service can only carried night and the Commission 
found unlimited hours operation WLW 500 kw. for this pur- 
pose not justified. was decided that the extension special experi- 
mental authority WLW 700 ke. with 500 kw. power, unlimited 
time denied. 


—A. 


KMPC Decision 


The Federal Communications Commission the KMPC case 
(KMPC, Beverly Hills, California—application for renewal license, 
decided January 16, 1939, Docket No. 4858), included some interesting 
information with particular reference the announcements advertis- 
ing Science and ‘‘Samaritan 

The decision part reads follows: 


“Further investigation and the evidence developed the further hearing 
reveal that the station carried announcements sponsored the Basic Science 
Institute the effect that such Institute was chiropractic organization possessed 
the ability diagnose various physical ailments and give advice the 
treatment administered therefor. The chief member the staff the 
organization one who during 1935 was identified with the Alhambra Electronic 
Institute, similar organization which functioned much the same manner 
the present one. was arrested, tried and found guilty violating the 
California State Medical Act. its decision upon the application Station 

MPC for renewal license 1935 (Docket No. 2850), the Commission con- 
demned the part played the station promulgating the schemes the 
Alhambra Electronic Institute. The similarity the present scheme with that 
conducted 1935, coupled with the fact that the chief promulgator thereof 


the same, should normally have placed the station notice inquire into 
the practices advertised. Assuming the propriety one advertising his 
skill the diagnosis and treatment human ills, certainly stations should 
carefully investigate this and similar enterprises which they are requested 
lend their facilities foisting upon the public representations and claims con- 
cerning the treatment human disease and misery. enough that advertis- 
ing continuity such character offered station cause carefully 
scrutinize the same, well thoroughly investigate the particular scheme 
presented. this instance, the Commission feels that since subsequent 
1935 the management and ownership the station has completely changed, and 
due the fact that the program long since been discontinued, the future 
service the station will not affected its past conduct. 

“Another program which was broadcast and which doubtful merit 
the public service was that sponsored the Samaritan Institute, another 
organization limiting its representatives 48-hour treatment for alcoholism. 
this scheme, investigation reveals that said Institute has its service 
certain persons who were engaged the practice medicine without license 
therefor, and that several individuals who have subjected themselves the 
treatment offered have, result thereof, suffered serious physical consequences. 
This program, similar its general character the one heretofore discussed 
was not the public interest. This program also has been discontinued.” 


The Commission further considered the satisfactory public service 
being furnished the station well the sustaining programs 
civic and cultural nature which they sponsored. The Commission found 
that present indications are that hereafter greater care will exercised 
the selection program material. From consideration all the 
facts, the Commission determined that public interest will served 
the granting the application. 


Commission’s Petition for Rehearing Sanders Case 


February 1939, the Commission filed with the Court Ap- 
peals for the District Columbia petition for rehearing. (See Jour- 
NAL, January, 1939, pp. and for review the Court’s decision.) 

The petition raises two questions: (1) whether appellant, the licensee 
the existing station Dubuque, Iowa, ‘‘person aggrieved’’ 
one interests are adversely affected’’ within the meaning 
Section 402(b) (2) the Communications Act 1934, and (2) whether 
the Commission required make findings fact when grants 
application after hearing. 

The first question goes the jurisdiction the Court and arises 
out Section 402(b)(2) the Communications Act 1934, which 
reads follows: 


appeal may taken, manner hereinafter provided, from 
decisions the Commission the Court Appeals for the District 
Columbia any the following cases: 
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“(2) any other person whose interests are adversely af- 
fected any decision the mmission granting refusing any such 
application.” 


The Commission’s contention that the injury which 
existing station suffers from competition with new station damnum 
absque injuria. The Commission argues that the Communications Act 
1934, unlike the Transportation Act 1920, does not change the 
common law, and that under the common law person has legal right 
free from competition. The appellant not having any legal right 
legal interest, the position the Commission that has 
appealable interest. 


The petition refers the following 


rel. Warebouse Assn. Dorn, (2d) 733, cert. denied, 
292 642, which involved petition for Writ Mandamus brought against 
the Secretary War Corporation engaged the warehouse business 
compel the Secretary War cancel certain lease agreements made between 
the Secretary and the Mercer Trading Corporation. The Mercer Trading 
Corporation was competitor the petitioner, and the Court refused grant 
the petition because the damage which the petitioner alleged was the result 


competition with the Mercer Trading Corporation and was 
actionable. 


Franklin al. Tugwell, (2d) 208. this case one the 
plaintiffs brought action enjoin the construction rural resettlement pro- 
ject next property owned her the ground that there would damage 
resulting her because reduced rentals. The Court held that the plaintiff 
had standing sue because she had legal right which would invaded 
the alleged unlawful action governmental agency. 


Alabama Power Company Ickes al., (2d) 303. This case resulted 
from action the plaintiff enjoin the Federal Emergency Administrator 
Public Works from making loans and grants monies municipality 
construct power plant which would competition with the plant owned 
the plaintiff. Both admitted that construction the plant the 
municipality would result serious injury the plaintiff. However, the Court 
dismissed the bill the ground that the company had standing raise the 
question the validity the action the administrator the facts under 
which proposed act because the only damage which the plaintiff com- 
plained was damage which would result from The Commission 
quoted the following passage from the decision the Court 


right heard judicial tribunal resolves itself the 
single question whether not there has been invasion some legal 
equitable right. The mere damage that may arise from the competition 
the municipality does not amount abridgement impairment 
any right, nor does the mere making loans and grants the Adminis- 
trator Public Works, although may acting beyond the warrant 
the law, amount impairment the legal rights the 


laintiffs. New Orleans, Co. Ellorman, 105 166, 174, 


“In our opinion, legal equitable right plaintiffs has been invaded, 
and they are therefore without standing challenge the validity the 
administrator’s acts. This being so, there necessity for consider 
the other questions raised these appeals.” 
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The Commission relies also upon the decision the Supreme Court 
the United States the recent case the Tennessee Electric Power 
Company Tennessee Valley Authority, decided the Supreme Court 
the United States January 30, 1939, and particular upon the 
following language the opinion: 

“The charters the companies which operate the states their incor- 
ration give them existence and power function public utilities. 
like existence and powers those chartered other states have been 

recognized the laws the states which business permitting the 
domestication foreign corporations. The appellants say that the franchise 
powers, species which directly taken injured the Author- 
competition. They further urge that, though nonexclusive, the local 
franchises easements, which grant them the privilege serve within given 
municipal subdivisions, and occupy streets and public places, are also prop- 
erty which the Authority destroying its competition. Since what 
being done justified reference the Tennessee Valley Authority Act, they 
say they have standing challenge its constitutionality. 

“The vice the position that neither their charters nor their local 
franchises involve the grant monopoly render competition illegal. The 
franchise exist corporation, and function public utility, the ab- 
sence specific charter contract the subject, creates right free 
competition, and affords the corporation legal cause complaint 
reason the state’s subsequently authorizing another enter and operate 
the same field. The local franchises, while having elements property, confer 
contractual property right free competition either from in- 
dividuals, other public utility corporations, the state municipality granting 
the franchise. The grantor may preclude itself contract from initiating 
such competition, but such contractual obligation here as- 
serted.” 


support its interpretation, the Commission argues that any 
other position than that advocated would result the possibility 
appeal the Court Appeals any radio station the country, 
any newspaper, magazine, journal advertising company having 
circulation the area proposed served the case the granting 
application for new radio station. The Commission recognizes its 
duty, determining whether the ‘‘public interest, convenience and 
necessity’’ will served granting application for new station 
community, giving careful and painstaking consideration the 
question whether not the effect granting the new license will 
defeat the ability the holder any one more outstanding licenses 
carry the public interest but contends that, however improp- 
erly the Commission may have acted given case, there juris- 
diction for the Court Appeals entertain appeal from the 
sion the Commission such case under Section 402(b) (2), unless 
the appeal brought person who ‘‘aggrieved’’ one 
interests are adversely affected’’ the Commission’s decision. 

With reference the second question raised the petition for re- 
hearing, the Commission conceded its obligation make findings fact 
when denies application, but contends that not obligated 
make such findings when grants application. The basis the 
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Commission’s argument the fact that the Communications Act 1934 
does not require the Commission make findings fact the granting 
application without hearing. The Commission’s position that 
the ‘‘issuance finding the where the Commission grants 
application analogous announcements made other agencies 
their reasons for executive administrative action under their respective 
statutes. Such announcements may, the discretion the agency 


Recent Commission Decisions 
BROADCASTING DECISIONS 


the Matter Kentucky Broadcasting Corporation, Louisville, Kentucky. Docket 
No. 4649. Decided February 1939. 


This was application the Kentucky Broadcasting Corporation 
for authority construct and operate new broadeast station Louis- 
ville, Kentucky operate the frequency 1210 ke. with power 100 
watts night, 250 watts daytime, unlimited time. The examiner recom- 
mended that the application granted and his recommendation was 
upheld the Commission. 

the outset the Commission overruled motion WAVE, Inc., 
intervener the proceeding, which contended applicant’s appearance 
filed this matter was insufficient under Rules 105.25 and 105.24(b). 
The examiner had overruled this motion. sustaining the examiner, 
the Commission stated that the intervener was permitted enter the 
proceeding October 1937, and that the applicant’s appearance was 
filed October 1937 with verification the effect that copy was 
sent registered mail all interested WAVE, Inc., was 
served with this appearance nearly month before the hearing but did 
not make the motion for default until the start the hearing. The 
Commission held, therefore, that the intervener’s failure object the 
appearance within reasonable time must construed waiver the 
right so. 

granting the application the Commission found the applicant 
qualified all respects construct and operate the kind station 
proposed and that there public need for full time broadcast ser- 
vice the metropolitan area Louisville. That area served 
channel and regional station, each operating full time and 
daytime local station New Albany, Indiana, across the Ohio River. 
The establishment full time local station Louisville will provide 
more adequate broadcast service and additional medium will 
available for discussion public affairs, particularly matters 
nature having interest local Louisville.’’ 


‘ 


the Matter First Baptist Church, Pontiac, Michigan, Docket No. 4734. Decided 
February 1939. 


This application the First Baptist Church Pontiac, Michi- 
gan, for authority transmit programs from the applicant’s studio 
over the wire lines the Michigan Bell Telephone Company 
Windsor, Ontario, Canada, broadcast over Station CKLW. The 
examiner recommended that the application denied. The Commis- 
sion decided grant the application. 

The Commission found that the proposed programs are religious 
subject matter, are meritorious and would listened southeastern 
Michigan, part Ohio, and section Windsor. The question was 
raised whether the applicant had violated Section 325 the Com- 
munications Act which prohibits use apparatus from which sound 
waves are converted into electrical energy and caused transmitted 
radio station any foreign country for when such 
foreign country has signal which heard consistently the 
United States, without first obtaining permit from the Commission. 
During period time after Section 325 was effect, the applicant 
its programs transmitted CKLW wire line Windsor 
from its church Pontiac. The Commission found that this was 
violation the Act, but not wilful one, because upon being advised 
this violation, was discontinued. The Commission concluded that 


the programs have been rendered large audience since 1926, and 
that the public interest, convenience necessity will served grant- 
ing this application. 


the Matter Wodaam Corporation (WNEW), New York, Y., Docket No. 
4938. Decided February 1939. 


This application one the Wodaam Corporation, licensee 
Station WNEW, New York City, for modification license increase 
the daytime power from 2.5 kw. kw. The station now operates 
1250 ke. with power 2.5 kw. day, kw. night and shares time with 
WHBI Newark, New Jersey. The examiner recommended that the 
application denied. The Commission decided grant the appli- 
eation. 

The Commission found the area the applicant’s service contours 
heavily populated and the electrical noise level high due the 
elevated railways, street cars and neon signs. Many points the 
millivolt per meter contour WNEW not receive satisfactory 
signal. The increased power would give the station 40% increased 
signal over its entire present service area and increase the station’s 
coverage the Bronx and several cities New Jersey. The program 
service meritorious and the Commission concluded that there need 
for this increased signal strength proposed the applicant. 
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John Alsop, Ocala, Florida, Docket No. 5283. Proposed Findings 
Fact and Conclusions Law Adopted January 30, 1939. 


the first case handled under its new procedure the Commission 
released its proposed findings fact and conclusions law. This matter 
concerns the application John Alsop, Jr., for authority 
and new radio broadcast station Ocala, Florida, oper- 
ated unlimited time with power 100 watts 1500 kilocycles. Hearing 
was had before examiner October 14, 1938. agreement, all 
further proceedings this matter were taken pursuant Rule 106.27 
the Commission’s Rules Practice and Procedure adopted 
ber 14, 1938. Joint Proposed Findings Fact and Conclusions Law 
were submitted the applicant, and Martin Andersen, intervener, 
December 14, 1938. 

The proposed findings fact are separately set forth serially 
numbered paragraphs. They contain evidentiary facts from the record. 
These set forth the origin the proceeding, and that hearing was held. 
The proposed findings fact relate the applicant’s legal, financial, 
and technical qualifications advertising census and commercial 
statistics; present broadcast service the area and that expected 
rendered the proposed station interference problems program service 
offered the applicant and the economic effect existing stations with 
respect the commercial support shown which will available the 
applicant. 

Upon these proposed findings fact the Commission separately 
numbered conclusions proposes grant the application. proposed 
conclude that the applicant qualified all respects construct 
and operate the station; other broadcast station renders primary ser- 
vice Ocala; there objectionable interference economic 
support and program talent available; the granting the application 
will not adversely affect the economic interests any the appli- 
eation within the purview Section 307(b) the Communications 
Act; there need for service the area proposed served; and 
the application will serve the public interest, convenience, and necessity. 


—A. 
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Telephone Decision 


the matter Oklahoma-Arkansas Telephone Company, Poteau, Oklahoma, Peti- 
tioner Southwestern Bell Telephone Company, St. Louis, Missouri, Respon- 
dent, Docket No. 3796. Decided February 1939. 


This proceeding arose January 30, 1936, with the filing pe- 
tition invoking Section 201(a) the Communications Act 1934, which 
delegates the Commission authority compel physical connections be- 
tween telephone carriers cases where, after hearing, ‘‘finds such 
action necessary desirable the public interest.’’ 

Complaint was made alleged acts respondent terminating 
interstate connection between the parties Fort Smith, Arkansas, 
1928. Prior thereto, under contracts between the parties, calls for Fort 
Smith and beyond originating petitioner’s Poteau and other Oklahoma 
exchanges were routed Fort Smith via petitioner’s circuits, while 
traffic destined for petitioner’s exchanges Oklahoma from Fort Smith 
and beyond was routed via respondent’s circuits from Fort Smith 
petitioner’s switchboard Poteau. 1928 the connection was severed 
when, asserted respondent, the then current contract with respect 
the arrangement was validly abrogated. present, all be- 
tween petitioner’s exchanges Oklahoma and Fort Smith transferred 
from respondent’s circuits petitioner’s Poteau switchboard. 

Petitioner sought require respondent restore the physicai con- 
nection Fort Smith, Arkansas, pass interstate calls originating 
petitioner’s exchanges Oklahoma via the petitioner’s Fort 
Smith, Arkansas, and make proper routings and division tolls. The 
original petition further sought restitution losses resulting from the 
allegedly wrongful acts the respondent. 

After answer, cross petition and various motions strike, the case 
proceeded hearing before examiner. this hearing the examiner 
limited the scope the testimony matters subsequent the enactment 
the Communications Act 1934 and excluded all testimony relative 
money damages, although permitting the parties file written tenders 
testimony the points excluded from the record. The ensuing ex- 
aminer’s report February 19, 1937, denial the pe- 
tition far physical connection under Section 201(a) was con- 
and dismissal with respect all other relief sought. After 
exceptions and briefs, the Commission (Telephone Division) issued 
report and order August 10, 1937, setting aside the report the 
examiner, and reassigning the case for hearing novo. this report 
the Commission upheld the examiner’s exclusion evidence with respect 
money damages but determined that with respect the physical 
nection issue all pertinent facts should before it, and concluded that 
the testimony offered petitioner and excluded the examiner should 
the record proper form. 
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After denial respondent’s requests for rehearing, October 
1937, petitioner filed amended complaint seeking relief similar 
that sought its original petition although not requesting money 
damages. After answer and various motions strike, the case proceeded 
hearing novo before examiner. Following hearing and briefs, 
the examiner’s report issued August 12, 1938, recommended that the 
relief sought denied. After exceptions petitioner, briefs and oral 
argument, the Commission, Mr. Commissioner Walker dissenting, issued 
the present report and order denying the relief prayed for and dismiss. 
ing the proceeding. 

stated the report the issue before the Commission was: 


quire the respondent establish physical connection with the lines petitioner 
exchange Fort Smith, Arkansas, which connection existed 
prior January 22, 1928, and accept interstate business originating the 
exchanges the petitioner transmitted via the petitioner’s circuits the 
spondent’s switchboard Fort Smith.” 


Further, the report 


“The controversy between the parties this proceeding not new one but 
has existed for period over ten years and has been litigated its various 
phases before several commissions and courts.” 


rejecting respondent’s contention that the Commission was 
limited facts arising since the enactment the Communications Act 
1934, the Commission 


which issue, but also true that present necessity and desirability may 
substantially affected events which occurred prior the creation this 


With respect the contention that prior adjudications had rendered 
moot the legality certain acts, the Commission stated that decision 
had been made under the Communications Act with respect such 
matters and that: 


Such acts either party, the legality which has been litigated 
and finally decided courts competent jurisdiction, are course them- 
selves beyond the jurisdiction this Commission; but having been adjudicated 
they may nevertheless still affect the public interest. The rights the parties 
may have been conclusively determined through litigation, but the public 
interest than the rights the parties carriers with which are now 
concerned.” 


that restoration the connection and routing in- 
volved had not been shown necessary desirable the 
interest, the Commission referred Section the Act, stating that 
the aims there mentioned, rapid and efficient service, adequate 
facilities and reasonable charges, were the primary elements public in- 
terest and, the main, should control the Commission’s decision this 
case. 


4 


JOURNAL THE COMMUNICATIONS ASSOCIATION 


The Commission then went find that petitioner’s lines 
versy with which sought compel respondent connect were not 
the present time ‘‘capable rendering dependable service and that ex- 
tensive repair work would necessary before reliable service could 
offered over those that the circuits the respondent between 
Poteau and Fort Smith are technically superior those the petitioner, 
and from standpoint facilities leaves only the question whether 
not additional facilities are needed handle the existing that 
the conditions revealed this record apparent that 
existing facilities are more than adequate handle the present traffic 
and there indication that additional facilities are needed furnish 
satisfactory that there was contention proposal 
respecting the level rates; that the matter issue arose result 
the division tolls and that reason the transfer origina- 
ting petitioner’s system respondent’s circuits Poteau instead 
Fort Smith substantial loss revenue petitioner had resulted, 
but that ‘‘the fact loss the petitioner does not itself indicate 
that the public interest adversely affected result. The public in- 
terest question that the generally rather than the interest 
any individual carrier. must further ascertained whether, the 
petitioner contends, this loss revenue impairs its ability serve the 
public will necessitate raise the existing rates order enable 
continue offer public ;’’ that the record ‘‘does not show 
that the petitioner’s financial condition earning power has been im- 
paired such extent interfere with its service the publie 
require raise the rates the public;’’ and that ‘‘it doubtful 
whether would the public interest for this Commission take 
traffic from one carrier and give another carrier when the need 
the second carrier has not been demonstrated and when the interest 
the public not otherwise 

With respect petitioner’s contention discriminatory treatment 
respondent the Commission found ‘‘the record before this Commission 
evidence which would warrant finding that discrimination, 
contemplated Section 202(a) the Act, exists.’’ 

With respect petitioner’s contention that had established 
equity the continuance the service existed prior 1928 
through the allegedly wrongful acts respondent, the Commission 
found that the record did not sustain petitioner’s contention illegality. 
Further, the Commission stated that ‘‘the existence such equity 
would not and itself justify this Commission ordering physical 
the absence showing that such connection would more 
adequately serve the needs desires the public’’ and that was 
unable ascertain that the reestablishment the connection and the 
requested routings would necessary desirable the public interest. 

the dissenting opinion Mr. Commissioner Walker the view 
was vigorously expressed that the Commission should find that the 
reestablishment the physical connection was desirable the public 
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and that the interpretation the term 
more must involved than mere ascertainment whether not satis- 
factory long distance telephone service being supplied: 


interest’ concerns itself with this, but also with the more 
vital question how that service established and what may the conse- 
quences thereof. The term includes both the physical, practical, and the 
moral, intangible, effects the act done. Where, here, former competing 
service has been eliminated, ‘public interest’ asks why. exclusive long 
distance telephone service has been accomplished, shown the record and 
the report herein, through destruction impairment properties the 
Oklahoma-Arkansas Telephone Company by, what seems me, the ruthless, 
high-handed, and unwarranted action the Southwestern Bell Telephone Com- 
pany.” 


With respect the point that the Commission should order the 
reestablishment the connection, petitioner’s lines were not con- 
dition give service, the dissent pointed out that Section 201(a) makes 
the duty the carrier under Commission order establish and pro- 
vide adequate facilities. 

With respect the point concerning the deficiency the record 


with respect evidence bearing upon the the situation, the 
dissent stated 


suit. The ‘action necessary desirable the public interest’ goes far beyond 
the mere technical legal rights the parties litigant, though these are important 
and may determine the very life the petitioner. Section 403 the Act makes 
the duty this Commission, when the facts warrant, institute investigations 
its own motion. the light the issues involved and the record made 
herein the parties litigant, appears that the invoking this section the 
statute and the thus broadening the record would the ‘public interest.’ 


Cases Pending Court Appeals 


Among the radio cases now pending the Court Appeals are the 
following 


Tri-State Broadcasting Co. (KTSM) 


Jan. 12, 1937, the Commission granted the application Dor- 
rance Roderick for construction permit operate 1500 ke., with 
power 100 watts, unlimited time. 

Upon appeal from the decision appellant, the Court Appeals 
reversed the Commission and remanded the cause for further proceedings 
with the judgment. 

After petition for rehearing the Commission had been denied, 
the Commission vacated its decision January 12, 1937, and reopened 
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the proceedings the application for further consideration. Upon such 
further consideration the Commission, its decision June 1938, 
again granted the application, and appellant again appeals. 

Appellant contends this, its second appeal, that the Commission 
acted unlawfully not giving appellant proper notice the further 
proceedings, and not affording opportunity present oral argu- 
ment before the Commission banc. also contends that the decision 
June 1938 does not conform the original judgment the Court 
Appeals, and that contrary the evidence, not supported 
substantial evidence, and arbitrary and capricious. 


This appeal from decision and order the Commission deny- 
ing the application Genesee Radio Corporation for construction per- 
mit erect new broadcast station Flint, Michigan. 

its decision the Commission states 


“The interests which control the existing broadcast station Flint and 
those which would control the proposed station are not 
the public interest grant the facilities for additional broadcast station 
interests already control the operation station the same class 
the same community, unless there compelling showing upon the whole 
case that public convenience, interest necessity would served thereby.” 


Appellant contends that deny application these grounds 
not accordance with any established policy the Commission, and 
that contrary the rule enforced with regard applicants whose 
applications have been granted prior and subsequent denial ap- 
pellant’s application and under similar circumstances. Appellant fur- 
ther contends that such policy unreasonable, arbitrary and capricious 
and contrary Section 307(b) the Act, and that appellant received 
notice that its application would denied such ground. 


This one two appeals from decision and order the Commis- 
sion rendered September 1938, granting the application the Troy 
Company, Inc., construct new station Troy, 
operate daytime only. 

Appellant contends that the Commission erred granting the 
station the absence showing that the present broadcasting facilities 
assigned the area are inadequate. further contends that the Com- 
mission erred finding that the applicant was qualified and finding 
that there was need for the service proposed. also asserts that be- 
the grant the Troy application, deterioration the progrem 
service appellant’s station, WOKO, Albany, Y., will result and 
that the Troy application should have been denied for this reason. 


—R. 
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